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Please see the attached letter and enclosures.

 

--

David Lewis

Executive Director, Save The Bay
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510.463.6802

www.saveSFbay.org 

 

February 2, 2015

 

The Honorable Gina McCarthy, Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.  Mail Code: 1101-A
Washington, DC  20460

Dear Administrator McCarthy:

San Francisco Bay’s waters are under attack, and we urgently need your leadership to preserve federal protection for them.

The U.S. Army Corps of Engineers is poised to relinquish federal Clean Water Act and Rivers and Harbors Act jurisdiction over San
Francisco Bay salt ponds at the request of Cargill, the largest private corporation in the United States. Cargill’s heavy lobbying of Corps
lawyers resulted in two internal legal memos (attached) that would reverse decades of federal protection for Bay salt ponds, and upend
long-established precedents. Their novel, unilateral re-interpretation of the Clean Water Act was created in secret, without EPA
consultation, Congressional approval, or opportunity for public input. 

This outrageous policy proposal from the Corps not only threatens to destroy a critical part of San Francisco Bay, it also would create a
dangerous precedent that threatens federal oversight and regulation of other Waters of the United States.  The Corps’ failure to consult
with the U.S. EPA, after previously committing to do so in this matter, repeats a dangerous pattern that should not be allowed to stand.

Scientists agree that Cargill’s salt ponds in Redwood City are one of the most important shoreline habitats on the west side of San
Francisco Bay. Surrounded by the Don Edwards San Francisco Bay National Wildlife Refuge, the ponds are a wintering and migratory
spot for tens of thousands of shorebirds annually. There are fewer than 2,000 breeding pairs of the endangered Western Snowy Plover
on the Pacific Coast, and plovers breed on those ponds. For these reasons, the ponds are within the already-authorized acquisition
area of the wildlife refuge, and the U.S. Fish and Wildlife Service’s Tidal Marsh Recovery Plan identifies the ponds as a priority
opportunity site for tidal marsh habitat to benefit even more wildlife and the people of the Bay Area. Nearly-identical retired salt ponds
near Vallejo were reconnected to the Bay several years ago, and wildlife is already flocking back to that restored habitat. Redwood
City’s salt ponds can have the same future – if the EPA preserves Clean Water Act protections for the ponds.

Cargill publicly declared its goal in 2012 – to win exemption from the Clean Water Act and other regulations for salt ponds in Redwood
City, California, so it can pave over wetlands there to build thousands of homes in the Bay. The EPA has thus far preserved legal
protection for the Bay’s salt ponds, and it should continue to do so. We therefore encourage you to insist that the Secretary of the Army
immediately:

1.    Order the Corps to withdraw its two memoranda on this issue (“Legal Principles to Guide the Approved Jurisdictional
Determination for the Redwood City Salt Plant” January 9, 2014, and the March 25, 2014 supplement to that memo) and
explicitly declare both memoranda null and void.

2.    Instruct the Assistant Secretary of the Army for Civil Works to consult formally with EPA Region 9 officials on this and any other
review of the Clean Water Act and its application to salt ponds in San Francisco Bay, and develop a joint position on the

mailto:dlewis@saveSFbay.org


appropriate legal interpretation and application of the Act to these ponds. 

Should the Corps attempt to issue a determination declining to exercise Clean Water Act jurisdiction over this site, we encourage you to
declare this a “special case” and ensure that the EPA takes over the determination process.  The Corps process and actions to date
regarding Redwood City salt ponds clearly justify EPA reasserting the lead responsibility for evaluating federal protection of these
important waters of the United States.
 
Thank you for taking action to protect Waters of the United States.
 
Sincerely,

David Lewis

Executive Director

Save The Bay

1330 Broadway, Suite 1800

Oakland, CA  94612

 

Enclosures
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February 2, 2015 
 
The Honorable Gina McCarthy, Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W.  Mail Code: 1101-A 
Washington, DC  20460 

Dear Administrator McCarthy: 

San Francisco Bay’s waters are under attack, and we urgently need your leadership to 
preserve federal protection for them. 

The U.S. Army Corps of Engineers is poised to relinquish federal Clean Water Act and 
Rivers and Harbors Act jurisdiction over San Francisco Bay salt ponds at the request of 
Cargill, the largest private corporation in the United States. Cargill’s heavy lobbying of 
Corps lawyers resulted in two internal legal memos (attached) that would reverse 
decades of federal protection for Bay salt ponds, and upend long-established 
precedents. Their novel, unilateral re-interpretation of the Clean Water Act was created 
in secret, without EPA consultation, Congressional approval, or opportunity for public 
input.   

This outrageous policy proposal from the Corps not only threatens to destroy a critical 
part of San Francisco Bay, it also would create a dangerous precedent that threatens 
federal oversight and regulation of other Waters of the United States.  The Corps’ failure 
to consult with the U.S. EPA, after previously committing to do so in this matter, repeats 
a dangerous pattern that should not be allowed to stand. 

Scientists agree that Cargill’s salt ponds in Redwood City are one of the most important 
shoreline habitats on the west side of San Francisco Bay. Surrounded by the Don 
Edwards San Francisco Bay National Wildlife Refuge, the ponds are a wintering and 
migratory spot for tens of thousands of shorebirds annually. There are fewer than 2,000 
breeding pairs of the endangered Western Snowy Plover on the Pacific Coast, and 
plovers breed on those ponds. For these reasons, the ponds are within the already-
authorized acquisition area of the wildlife refuge, and the U.S. Fish and Wildlife 
Service’s Tidal Marsh Recovery Plan identifies the ponds as a priority opportunity site 
for tidal marsh habitat to benefit even more wildlife and the people of the Bay Area. 
Nearly-identical retired salt ponds near Vallejo were reconnected to the Bay several 
years ago, and wildlife is already flocking back to that restored habitat. Redwood City’s 
salt ponds can have the same future – if the EPA preserves Clean Water Act 
protections for the ponds. 
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Cargill publicly declared its goal in 2012 – to win exemption from the Clean Water Act 
and other regulations for salt ponds in Redwood City, California, so it can pave over 
wetlands there to build thousands of homes in the Bay. The EPA has thus far preserved 
legal protection for the Bay’s salt ponds, and it should continue to do so. We therefore 
encourage you to insist that the Secretary of the Army immediately: 

1. Order the Corps to withdraw its two memoranda on this issue (“Legal Principles 
to Guide the Approved Jurisdictional Determination for the Redwood City Salt 
Plant” January 9, 2014, and the March 25, 2014 supplement to that memo) and 
explicitly declare both memoranda null and void. 

2. Instruct the Assistant Secretary of the Army for Civil Works to consult formally 
with EPA Region 9 officials on this and any other review of the Clean Water Act 
and its application to salt ponds in San Francisco Bay, and develop a joint 
position on the appropriate legal interpretation and application of the Act to these 
ponds.   

Should the Corps attempt to issue a determination declining to exercise Clean Water 
Act jurisdiction over this site, we encourage you to declare this a “special case” and 
ensure that the EPA takes over the determination process.  The Corps process and 
actions to date regarding Redwood City salt ponds clearly justify EPA reasserting the 
lead responsibility for evaluating federal protection of these important waters of the 
United States. 
 
Thank you for taking action to protect Waters of the United States. 
 
Sincerely, 

 
David Lewis 
Executive Director 
Save The Bay 
 
Enclosures 
 


































































